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OPINION

— o may

General Description of Proposed Development

"~ Application 10279 was filed Septembef 2, 1941 for an appropriation
of 160 gallons per minute to be diverted from Los Osos Creek from April 1 to
November 1 of each éeason for domestic and irrigation purposes at.the place
of use which consists of 40 acres of land within Tract 2 of lot 32 of the Sub-
division of Rancho los Osos east of Los Osos Creek and the NI of the Slack
Tract west of Los Osos Creek. The point of diversion is within the Sﬁ%—of.the

NE% of Section 20, T 30 S, R 11 E, M.D.B.% M.




Protest

Application 10279 was jointly protested by louis J, Morganti, Milo
J. Morganti, Neva E. Kaddock and kary Z, Bachino., They base their claim of
right to the waters of Los Osog Creek upon riparian ownership and use conmenced
prior to the effective date of the Water Commission Act. They claim that dur-
ing the past three years, S0 acres of land were irrigated requiring 500 g.p.m.
twelve howrs a day continuously through the months of April énd May and dur-
ing tﬁe ﬁonth of June when sufficient water was available., They allege in
effect that the creek usually drys up during the month of June and does not
flow again in sufficient quantities for irrigation use until the winter months
and that if applicént ig permitted to divert 160 g.p.m. during the mornths of
May and June of each year it would deprive them of water for domestic and irri-
gation puiposes. Protestants state that the proposed appropriation during the
month of April in a year of normal run-off would not affect them tut that
ig a year of less than normal runoff diversion by the applicant would inter-
fere with their prior rishis.

Investication

Stipulations under Regulation 122 of the "Rules and Hegulations of
the Division of Water HResources with Respect to Protests and Hearings™ having
been signed by the applicant and protestants and having been arpproved by this
ofﬂ.ée, an investigation was cc;nducted at the site of the proposed appropria-
tion on May 29, 1942 by an engineer of this office, accompanied by Louls - J.
Morganti, one of the protestants, Of this investigation applicant and pro-
testants wefe duly notified and mwrged to be present.

On May 28, 1942, prior to the investigation, an informal conference
was held iﬁ the law offices of Nelson and Castro at San Luis Obispe. Those

present at the conference were Louls Morganti and Andrew Renetzky, Attorney
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. at Law, representing the protestants and Augustus Castro » Attorney at ILaw,
representing the applicant. The applicant himself was not present.

Records Helied Upon in Arriving at a Decision

Application 10279 - complete [ile.

General Discussion

At the time. of the field investigation made on May 29, 1942, the only
use of water from Los Csos Creek was being made by the protestants who were
irrigating 80 acres of riparian land consisting of 40 acres of sugar beets,
2é acres of peas and 20 acres of tomatoes, requiring about‘l ceubdc foot per
second which was approximately the amount of water ﬂowingj’?he stream at that
time. _

A sand bag dam about 3 feet ih height has been placed in the stream
bed forming a sump from which protestants pump the water by a plant having a

. rated capacity of 500 gallons per minute. Water is delivered to the lands
by‘_;neans of & inch slip joint casing. The capacity of the pump appeared to
be ample to supply the reasonahble requireme xts of the 80 aceres of land irri-
gated by the protestants.

It appeared to be the consensus of opinion that Los Osos )Creek,

under nomal conditions, contained surface flow only during t;he winter and
spring montﬁs and for about one month after the close of the rainy season
which is about the middle of iay and that there was usually a surplus of water
i.n the creek over and above the needs of the protestants up to about the mid-
dle of May, and that ordinarily the flow recedes from a surplus in the middle
of May to nothing by the middle of June.

Counsels for both applicant and the protestants offered to co-

. operate in the preparation of an agreement to the effect that t.he protest

would be withdrawn as against pumping by the applicant when the flow of Los
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Osos Creek at the proposed point of diversion was in excess of 660 gallons

per minute; that when the flow was less than 660 gallons ver minute, the water
would then be prorated cn the basis of the relative riparian requirements of
one part to applicant and two parts to protestants by allowing applicant to

- pump 2 days and 8 hours per week and allowing protestantis to pump the remairnder
of the week during the contimuance of the shortage.

Although this proposed agreement was satisfactory to the protestanty
applicant is of the opinion that he should be pemitted to use the water 3
days ard 12 hours out of each week instead of the suggested 2 days and E hours
upon the basis that he has more irrigable land than protestants.

Apparently no agreement can be reached and therefore action upon A
Application 10279 shduld be taken based upon the fact that ordinarily there
| is litfle or no water subject to appropriation bty the applicant subsequent to .
Mzy 15 of each season. |

It is thereforg the opinion of this office that Application 10279
‘should be approved for an amount of water not to exceed 160 gallons per minute
to be diverted fron about April 1 to about kay 15 of each seasén ard that the
privilege of diverting water froam about lay 15 to about November 1 of each
season be demied. Should there be any surplus water during the period from
about lay 15 to about November 1 appliecant would probably be in a position to
claim at least a portion of the water by virtue of the fact that his lands

are riparian to los Csos Creek.

ORDER

Applieation 10279 for a permit to appropriate water having been
flled with the Division of Water Kesources as above stated, a field investi-

gation by the Division having been made, a stipulated hearing having been

-




N -
- ~ - R . . . |
. .
\

held in accordance with Regulation 128 of the Rules and Regulations of the
. Division of Water Resources with Respect to Protests and Hearings and the
Pivision of Water Resources row being fully infermed in the premises:
IT IS HEREBY ORDERED that Application 10275 be approved for a-n amount
of water not to exceed 160 gallons per minute to be diverted from about April
1 to about May L5 of each season, and that a permit be granted to the appli-
cant subject to such of the usual terms and conditions as may be appropriate,

and

»

IT IS FURTHEER CRDERED that the diversion throughout the baslance

. of the season applied for be denied.

WITNZISS my hand and the seal of the Derertment of Public Works of

the State of California, this T7th - day of April 1943.

: _ EIWARD HYATT, State Engineer

‘ puty otate Ingineer




